“The Eric Eldred Act,” while perhaps worthy in concept, is insufficiently documented and presents unsubstantiated costly that would defeat even ‘worthy’ copyright material. As many of the questions are related, I’ll review topics in groups according to the provision numbers.

1, 2, 6, & 12.
The Proposal

 No matter how small the charge is, a tax is never tiny in its effect. While even a $1 fee seems ‘tiny’ at first glance, three observations overwhelm it. The first observation is from the artist’s side. The drafters of “The Eric Eldred Act” do not present information as to the demographics of copyright holders, but copyright holders are not necessarily multi-billion dollar large corporations as some people might think. Copyright holders are people from all types of occupations and walks of life.

Copyright holders are not just people who make their living from music, movies, or books. While some copyright holders are authors, musicians, artists in paint or other media, drafters, choreographers, or motion picture directors, others are people who create copyright protectable material while they labor in other occupations until they can afford to devote their time to their artistic talents. For these people, Eric Eldred would have them remember to pay a tax, 3-times, 50, 51, and 52 years after they have created something, and use proceeds from their jobs to pay this tax.

3, & 4.

Public Domain

While the public domain is a valuable resource for further development, the public domain does not generally foster the innovation that has given us the many books, motion pictures, computer programs, and even new medicines that save lives (even medical literature is subject to copyright.)  Though many people freely enjoy and benefit from public domain materials, when information is published under copyright, people with families may rely on copyright revenue to feed, cloth, and house their families while they make further developments and improvements.

“The Eric Eldred Act” states that only 2% of all the work copyrighted between 1923 and 1942 have any continuing commercial value. The drafters however do not present any details as to how they arrived at this estimate, and this is likely a guestimate without any factual bearing to reality. Copyright includes many, books, and paintings as well as music e.g., “Rudolph, the Red Nose Reindeer, “White Christmas,” etc. 

7.
The Hassle

The second observation regards payment of the tax itself. The proposed 50-year three-annual payment system would be a burden on the artists, the government, and therefore on the taxpayers. 

Copyright holders range from one-person studios, to the large corporations. Generally, paying a bill has not only the cost of the bill, but also the cost of the person to record the payment (such as a bookkeeper) and the person to account for the payment for tax and public records (such as the accountant), plus the cost of the check. This cost might be from only a few dollars, or tens of dollars. As the current copyright system charges $35 for the filing fee, that figure is probably about average. At $35 per year, the annual $1 tax will cost $105 for three years.

From the side of the government and the taxpayer (you), the tiny tax becomes a money-losing subsidy of public domain. Under “The Eric Eldred Act,” the government is required to receive these envelops containing $1 checks, open them, remove the checks, locate the copyright holder’s file, make an entry that the copyright holder paid the fee, and deposit the check. Like any other business, the government has to pay its employees to do these tasks, so the government will also spend taxpayer money to handle the check. As the current copyright system charges $35 for the filing fee, we can suppose then that the government, and you the taxpayer, will pay $34 to subsidize “The Eric Eldred Act” for each and every copyright holder. [How many copyright holders are there?]

Since “The Eric Eldred Act” requires that the tax be paid three years subsequently, the price to pay and process this tax will be $105 per copyright holder, plus $102 in cost to the public to administer the tax. Faced with these enormous costs, Congress will have to raise the tax to support it, and hiring more government employees to process the payment. Adding in the burden of making a 50-year calendar for each and every person holding a copyright, the Eric Eldred tax becomes a greater burden as copyright holders hire people to remember to remind them to pay the tax. These costs then get passed along to the public as higher ticket costs, books costs, etc.

The third argument is that once our nations lawmakers see that they have a tax to collect, the legislatures will suppose that the government needs even more money than the $35 dollars, and increase the tax to even an even greater amount. 

The argument that coders will save the public from the enormous costs of the Eric Eldred tax is also unworkable. Although a grand unified government processing system might be a Utopian ideal, the rapidly changing complexities of the U.S. budget and tax code alone require advanced computing efforts that make use of IRS computers to other areas too costly for the presupposed savings. If the Eric Eldred tax coders are that good, perhaps they can help Congress solve our $5 trillion debt.

5.
Unpublished Works

Unpublished works are now protected to preserve the rights of solo authors, not mega-corporations. Previous to the 1976 Copyright Act, unpublished works were not copyright protected. Congress added copyright protection for unpublished works in part to comply with the Berne Convention, and to provide protection to authors after the works of several authors were stolen and published by unscrupulous publishers, which reduced the value of the work to the artist to nothing when the unscrupulous publishers made millions. The authors, some of whom had invested countless hours of research while living on savings and loans from friends, into writing their papers lost thousands of dollars in income and years of effort. 

8.
Registration

The current US copyright system already has a registration system. Under the 1976 Copyright Act, a work of original authorship within the statutory subject matter of 17 U.S.C. §102 is protected as soon as the creator puts the idea into a tangible form, regardless of whether it is marked or not. There are currently eight categories of statutory subject matter of copyright. These categories are, (1) Literary Works; (2) Musical Works (Compositions), including words; (3) Dramatic Works, including music; (4) Pantomime and Choreographic, (as by videotape and LABA Notations); (5) Pictorial, Graphic, and Sculptural Works; (6) Motion Pictures and other Audiovisuals; (7) Sound Recordings, 1971, as by placement of the musical work onto the medium; and (8) Architectural Works. A person may get a copyright for their tangible expression of original idea simply by filling out a form, and mailing copies of the expression of the idea with $35 to the United States Patent and Trademark Office. 

9, 10
The Berne Convention

The Eric Eldred interpretation of the Berne Convention in the United States is not presented wholly correct. Significant differences exist in the political and economic cultures of Europe and the United States that make the Berne Convention inconsistent to U.S. interests, thus U.S. law does not recognize copyright relaying on the Berne Convention. Also, under the current U.S. copyright system, copyright holders have an upfront cost of the $35 filing fee. Until 1976, the U.S. copyright was less than that of the Berne convention. It was only the recent change that made the U.S. term longer.  

11.
The Tax Term

Whether the tax term is 50 years or shorter is immaterial. Not so long ago, copyright was valid for 28-years, with a second 28-term for the asking by payment of a small fee. The 1976 Act changed that to one 50-year term after Congress learned that several valuable copyrights expired after the publishers missed the payment. The problem was not the fee itself, but of managing a calendaring system for events 28 years in the future. Similarly, use of a shorter term does not make the tax “more reasonable.” Were Eric Eldred to propose an annual fee (as income taxes are now) that might be easier to remember, but the annual costs to pay the tax would so stifle innovation that the entertainment venues (e.g., movies, television, and games) you now enjoy would be greatly reduced.

12.
The Burden

The Eric Eldred is not the only tax that copyright holders would pay. Copyright revenues are already taxable income for both solo artists and corporations. The many solo artists rely on these revenues to help feed and house their families as they develop new forms of entertainment. Assuming the artist, or her family remembers to pay the fee, writing a $1 check three years in a row means $1 every year less to pay rent, buy food, or care for their family (and having to buy more checks that much sooner at $15 a box.). For companies, a $1 check might cost $15 to $75 in payroll and accounting fees. Under “The Eric Eldred Act,” the focus of a company’s decision of paying the Eric Eldred tax does not become the $1, but the cost to pay the tax. For people who rely on corporate copyright revenue as dividend income, these revenues are again taxed as personal income. The Eric Eldred tax then becomes a triple tax on these revenues.

13.
Public Domain

Although Jack Valenti thought that the Supreme Court gave Congress an open ticket book to extend copyright terms, other facts bear a different opinion. One fact to look at is that the Court took the case at all. The purpose of the Supreme Court is not to serve as an arbitrator of facts, but to provide guidelines to the lower courts on matters of law. Thus, when the Court takes a case, it does so for a higher purpose than to ‘bless’ Congress. Had the Court thought that Congress was truly within its constitutional bounds to extend copyright perpetually, the Court would either have not taken the case, or the Court would have simply issued a ‘Per Curiam’ opinion to that effect, and not burdened its time and the efforts of the many lawyers, clerks, and staffers working on the case. Thus the Supreme Court also signaled that it would not agree to further extensions. 

14.
What to Do

As Eric Eldred noted, if people feel that Congress made a mistake to extend copyright protection, the best solution is to let your Congressional representatives know those feelings. Congress, after all, is the only proper body to make changes to the law. While many companies have lobbying power with Congress, there is no company that has the power to change the law; only Congress has that power, and you the public have that power over Congress. 

The Eric Eldred tax act would force copyright material into public domain, and as Eric Eldred is not a non-profit organization, sending money to his organization to support his idea is not better than the Eric Eldred tax. Both ideas permit Eric Eldred to live off of public support, rather than to support the betterment of public entertainment. 

15.
More Information

Bitlaw.com has an easy to understand discussion of Copyright Law. 

See http://www.bitlaw.com/copyright/index.html. The Copyright Act may be viewed at http://www.law.cornell.edu/copyright/copyright.table.html. The Berne Convention may be viewed at http://www.law.cornell.edu/treaties/berne/overview.html.

